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IN THE COURT OF THE SUB DIVISIONAL JUDICIAL MAGISTRATE(S), SONITPUR.  

 

 PRESENT : Mrs. A. Rahman, A.J.S., 

   Sub- Divisional Judicial Magistrate(S),Sonitpur. 

     

 

For the prosecution         ....         R. Goswami, A P.P. 

For the accused person  .... Sri Ananta Goswami, Sri Rohini Ranjan Kalita, Sri 

A Kar, Ms C. Nath.  Advocate 

 

Ref. : G.R. Case No. 2643/12. 

 

State of Assam 

-vs- 

        Hemraj Sarmah ...  

                                                           Accused person 

           

 

Under section  279/338  I.P.C. 

 

Offence explained  on     ....... 27.01.15    

Evidence recorded on     ....... 26.05.15, 26.10.15, 15.07.16   

Arguments heard on       ....... 04.08.17    

Judgment delivered on    ....... 09.08.17     

 

                                J U D G M E N T 

1. The prosecution initiated this case on receipt of FIR filed by Arup Bora 

alleging therein that on 29.10.12 at 6.45 p.m his nephew Guluncha 

Borah aged about 10 years was moving with his father Sri Swarup Bora 

towards home. That while so moving, on National High way No 52, near 

Kusumtola Centre his nephew  was hit by a I-10 vehicle bearing 

registration No. AS-12G-4227 which was moving from Sootia in a rash 

and negligent manner. For the said collision his nephew sustained 

injuries at his head chest and waist and became senseless. That 

thereafter, he was immediately taken to Dholaibil Civil Hospital, from 

where he was referred to Tezpur Civil Hospital and presently undergoing 

treatment. 
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2. The Officer-in-charge, Jamuguri police station, registered the case Vide 

Jamuguri P.S. Case No. 112/12, u/s 279/338 of I.P.C. and caused 

investigation. After completion of the investigation, the concerned I.O. 

submitted charge sheet against accused Hemraj Sarmah u/s 279/338 

I.P.C.    

 

3. In due course, the accused person appeared before the Court and the 

copies of relevant documents were furnished to him as per section 207 

Cr.P.C. Having found a prima-facie case against the accused person u/s 

279/338 I.P.C., the particulars of offence under said sections of law 

were explained to which he   pleaded not guilty and claimed to be tried. 

 

4. The prosecution, in support of its case, examined six witnesses. On 

submission of learned A.P.P., further evidence of prosecution side has 

been closed. Statement of accused U/s 313 Cr.P.C was recorded. The 

accused person has declined to adduce any defense evidence. I have 

heard the arguments of the learned counsels.  

 

 POINTS FOR DETERMINATION: 

 

5.   (i) Whether accused Hemraj Sarmah on 29.10.12 at 6.45 p.m drove a 

I-10 car, bearing registration AS-12G-4227, in a manner so rash and 

negligent , endangering human life, and thereby committed an offence 

punishable u/s 279 of the I.P.C. ?                                                                                               

   

       (ii) Whether the accused person, on the same date, time and place, by 

rash and negligent driving of the said vehicle, caused grievous hurt to 

Gulancha Borah, the nephew of the informant, and thereby committed an 

offence punishable u/s 338 of the I.P.C ? 

                                                                                                                                                                                     

DISCUSSION, DECISION AND REASONS THEREOF  
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6. Now, let me discuss the evidence on record to decide the above points. 

P.W. 1 Arup Borah the informant identified the accused standing in the 

dock. He further stated that on 29.10.12 his nephew Gulancha Bora 

aged 10 years was returning home with his father Swarup Bora. That 

while they were walking, near “Aamar Hotel” at Kusumtola on NH-52, 

one I-10 vehicle coming from Sootia bearing registration no. AS-12G-

4227 knocked down his nephew and as a result he sustained injuries on 

various parts of his body including head and chest. He was immediately 

taken to Dholaibil Hospital from there to Tezpur mission for advance 

treatment. He has proved the FIR filed for the above incident as ext.1. 

During his cross-examination, he stated that he had not seen the 

occurrence. He saw his nephew in an injured condition.  

7. PW2 Swarup Bora, the father of the victim identified the accused 

standing in the dock. He further stated that on 29.10.12 at around 6.45 

pm he was walking with his son Gulancha, after marketing at 

Kusumtola, towards home. That while they were so walking one I-10 

coming from Sootia knocked down his son causing him to flung on the 

road. That for the collision his son got injuries and become unconscious. 

He further stated that it was Lakshmi Puja on the date of occurrence 

and police was already present there. He further stated that accused 

standing in the dock was driving the vehicle at that relevant time. 

During his cross-examination, he stated that there was crowd at the 

place of occurrence on account of Lakshmi Puja. That there were almost 

70-80 shops around the place of occurrence and the place of occurrence 

was full of potholes and broken patches. It was suggested that due to 

bad road condition his son  was in a bid to cross the road hurriedly , for 

which he fell down near the offending vehicle itself and sustained 

injuries caused by the fall on the pucca road of NH 42 which was denied 

by PW2. 
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8. PW3 Kushal Saikia has stated that on 29.10.12 at around 6.45 pm he 

was standing outside his shop near NH-52. That he saw Swarup Bora 

and his minor son Bhaiti were walking on the road. At that moment one 

I-10 coming from Biswanath Chariali towards Jamuguri knocked down 

Swarup Bora’s minor son. He further stated that the accused standing in 

the dock was driving the vehicle at that time. During his cross-

examination, he stated that on that day there was a huge crowd of 

people on account of Lakshmi Puja. The place of occurrence houses 

almost 70-80 shops. He also stated that the said stretch of NH-52 was in 

broken condition and was full with potholes. It was suggested that at 

the time of occurrence he was not standing outside his shop rather was 

busy at his hotel, conducting business which was denied by him.  

9. PW4 Kailash Bora also identified the accused person. He stated that 

almost one and half years back one of his aunt Niru Bora, cousin Pranab 

Bora and Tarun Neog sustained injuries in a road traffic accident. That 

he got the information from Swarup Bora. During his cross-examination, 

he stated that he had not witnessed the incident and he had heard 

about the bus accident from others.  

10. PW5 Sanjay Sarma has stated that the incident occurred almost three/ 

four years back. That the incident took place in the evening near a 

Mondop of Durga Puja. On that day accused called him to Jamuguri 

police station stating that he is in a problem. He accordingly, went to the 

police station wherein accused told him that he was coming in his 

vehicle when an incident of collision took place in which an young boy 

was hit by his vehicle. He further told that young boy was negligently 

crossing the road. He has proved his signature in the seizure list as ext.2 

(i). During his cross-examination, he stated that it was time of festival 

and there was rush on the road. That Kusumtola has stretch of 5 k.m. 

under bad road condition. That in that stretch the vehicle has to ply on 
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first and second gear. That the accused was not driving rashly.  

11. From the discussion of the aforesaid evidence it reveals that PW2 the 

father of the victim and  PW3 have specifically stated that accused is the 

persons who was driving the vehicle at the time of occurrence and he 

hit the victim causing injuries. From evidence of PW5 Sanjay Sharma 

also it reveals that the accused himself had told him that while he was 

driving his vehicle near Kusumtola area an incident occurred wherein a 

boy was hit by his vehicle. The evidence of PW2 that vehicle of the 

accused hit the victim is thus corroborated by PW3 and PW5 and 

remained unrebutted. 

12. To attract the provisions section 279, rash and negligent driving of the 

vehicle is required to be proved. In the instant case although PW2 and 

PW3 have stated that vehicle of the accused hit the victim but none of 

them are specific regarding the manner of driving the vehicle by the 

accused person. PW2 and PW3 have even not whispered in their 

evidence in chief that the accused was driving the vehicle in rash and 

negligent manner. 

13. As per section 279 of IPC Whoever drives any vehicle, or rides , 

on any public way in a manner so rash and negligent as to 

endanger human life , or to be likely to cause hurt or injury to 

any other person, shall be punished with imprisonment of 

either description for a term which may extent to six month , or 

with fine which may extent to one thousand rupees or with 

both. 

14. Dictionary meaning of Rash is, “Hasty, impetus, acting without due 

consideration or regard for consequences.” Similarly Negligence in law 

signifies a coming short of the performance of duty”. The expression 

negligence means breach of legal duty or care. 

15. In the case in hand it is not disputed that the date of occurrence was 



6 
 

occasion of Lakshmi Puja and  it was a busy market place housing more 

than 70/80 shops in that locality. It is admitted by PWs during cross-

examination that there was rush in the place of occurrence on account 

of Lakshmi puja and the road wherein the incident occurred was full of 

potholes and patches. From evidence of PW5 also it reveals that on the 

particular day due to Lakhsmi Puja there was crowd on the road and 

due to bad road condition the stretch of almost 5 k.m area including the 

place of occurrence, vehicles have to ply on 1st and 2nd gear. 

16. In view of the aforesaid factual matrix and in absence of any specific 

averment regarding the manner of driving the vehicle, it is hardly 

conceivable, that a man of ordinary prudence will drive a vehicle on a 

busy and deplorable public road in such a rash and negligent manner as 

to endanger human life, or to be likely to cause hurt or injury to any 

other person. 

17. Ld defence counsel has relied upon a judgment of Hon’ble Supreme  

Court of India, passed in criminal appeal No-47-48 of 2013 , 

between Ashok Deb Barma  @ Achak Debbarma -Vs- State Of 

Tripura. In the said case it was observed by Hon’ble Supreme 

Court that – An accused has an profound right not to be 

convicted of an offence which is not established by evidential 

standard of proof “beyond reasonable doubt.”  

18. Similarly Hon’ble Supreme Court of India in Krishnan and 

Another Vs State represented by Inspector of police (2003) 7 

SCC 56  held that doubts will be called reasonable if they are 

free from a zest for abstract speculation. A reasonable doubt is 

not imaginary , trivial or a merely possible doubt , but a fair 

doubt based upon reason and common sense. 

19. In the light of the decisions as referred to above and considering the 

facts and circumstances of the case, possibility cannot be ruled out that  
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due to rush on account of festival aided by deplorable  road condition 

the incident took place. Situated thus I am of the considered opinion 

that the essential ingredients of section 279 I.P.C i.e the rash and 

negligent driving could not be proved by prosecution against the 

accused person beyond all reasonable doubt.  

20. Therefore, it is held that the prosecution has failed to prove the case 

against the accused beyond reasonable doubt. The ingredients of 

offences u/s 279/338 are not proved against the accused person. Hence 

Accused Hemraj Sarmah is acquitted from the case. Bail bond stands 

cancelled and bailer is released from his liability.  

21. Seized vehicle and its documents be given to its lawful owner in due 

course. 

22. Signed, sealed and delivered in the open Court on this 09th day of 

August 2017, at Sonitpur. 

 

 

                                                 SDJM(S), Sonitpur 

 

APPENDIX. 

 

WITNESSES FOR THE PROSECUTION : 

 

PW 1 Arup Borah, 

PW2  Swarup Bora,  

PW3  Kusal Saikia, 

PW4  Kailash Bora  

PW5  Sanjay Sarma, 

WITNESSES FOR THE DEFENCE : 

               NIL. 

DOCUMENTS EXHIBITTED : 

Ext.1 ...F.I.R.  

Ext 2…. Seizure list. 

                                                                              

                                                                            S.D.J.M (S), Sonitpur. 


